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Abstract |

Making Available of Works to the Public on Internet

- with a Special Reference to Server Access and In-line Link -
Dae-Hee Lee*

Korea implemented the WCT and the WPPT in 2000 and 2004 respectively.
Since its introduction to the Korea’s copyright system, Korean courts have
applied the right of making available to the public to such cases as where
service providers make music files available for users through streaming,
where users upload music files on the P2P network, or where users or service
provider upload files of copyrighted works in the website for other users to
download. Recently, there have arisen issues whether the right of making
available to the public may appropriately be applied to the uses of works
under certain circumstances: servers available to the public; and both
hyperlinks and in-line links. This paper suggests that making servers available
to the public is making available of works to the public. It indicates that
servers are the same as other softwares as copyrighted works. This paper
analyzes the holdings of the Court of Justice of EU(CJEU) on link and the
US 9th Circuit on in-line links. This paper suggest that the holding of the
CJEU would stifle the development of internet, and that its application needs
to be applied only to the case where the linked-to site contains unlawfully
uploaded works. And this paper also suggests that the logic of the 9th
Circuit’s holding needs to be applied only to cases like search engines, and
that courts should be careful in deciding the legitimacy of in-line links in

other cases.
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